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PRESUMPTION OF INNOCENCE AND TERMINATION
OF CRIMINAL CASES ON NON-REHABILITATING GROUNDS

The principle of the presumption of innocence enshrined in the
Constitution of the Republic of Kazakhstan is the main guarantee of respect
for individual rights and the implementation of the law. Compliance with
this fundamental principle serves as an indicator of the state of legality
in society.

Despite the significance and relevance of the topic of the presumption
of innocence, it still raises many questions related to the interpretation and
application of this principle.

The article provides a classification of the institution of termination of
a criminal case, considers rehabilitating and non-rehabilitating grounds,
and identifies the problem of the relationship between the institution of
termination of a criminal case on non-rehabilitating grounds and the
principle of the presumption of innocence.

Various points of view on the relationship between the principle of
the presumption of innocence and the institution of termination of criminal
cases on non-rehabilitating grounds are examined, and proposals are
presented on the conformity of the principle under consideration and the
institution of termination of criminal cases on non-rehabilitating grounds.
As a result of the conducted research, the author comes to the conclusion
that there is no contradiction between the presumption of innocence and
the termination of a criminal case on non-rehabilitating grounds. When
a criminal case is terminated on non-rehabilitating grounds, the guilt of
the person is not established, but the refusal of the criminal prosecution
authorities to continue criminal prosecution is established.

Keywords: presumption of innocence, principles of criminal
procedure, rehabilitating and non-rehabilitating grounds, termination of
criminal case, criminal prosecution, guilty verdict, pre-trial investigation.
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Introduction

Article 35 of the Criminal Procedure Code of the Republic of Kazakhstan
identifies 12 grounds that entail the termination of a criminal case by the bodies
conducting criminal proceedings, within their competence, at the relevant stages
of the criminal case [1].

A criminal case, if there are grounds, may be terminated both in cases of
criminal misdemeanors and in cases of crimes. Unlike the criminal prosecution
bodies, the court may terminate a criminal case at any stage of the criminal process.

All circumstances that exclude criminal prosecution of a person are usually
divided into rehabilitating and non-rehabilitating grounds. Grounds are divided
depending on the guilt of the person who committed the crime, released from
criminal prosecution.

Rehabilitating grounds for termination of a criminal case and criminal
prosecution presuppose the innocence of the person subjected to criminal
prosecution and, as a consequence, the adoption of measures for his rehabilitation,
compensation for damage caused as a result of the criminal prosecution of the
rehabilitated person, restoration of his honor, good name, reputation. The question
of the guilt of the accused in committing a crime due to non-rehabilitating grounds
remains unresolved.

Materials and methods

The study is based on the dialectical method of understanding social and legal
phenomena and concepts, their development and interdependence. General and
specific scientific methods of historical, comparative legal, systemic-structural,
sociological, statistical, logical research were used.

Results and discussions

Due to the fact that the termination of a criminal case on non-rehabilitating
grounds establishes the fact of the commission of a crime by a person, without a
guilty verdict by the court, there is a problem of the compliance of this institution
with the principle of the presumption of innocence. The opinion that the termination
of a criminal case on non-rehabilitating grounds contradicts the presumption of
innocence was expressed back in the first half of the 1970s [2, p. 112].

In science, the question of whether a decision to terminate a criminal case
replaces a court verdict is controversial. The use of non-rehabilitating grounds
requires methodical and mandatory compliance with the requirements of the
presumption of innocence.

«Termination of a criminal case on non-rehabilitating grounds is possible only
upon establishing the fact that the person has committed a crime» [3, p. 71-78].

Termination of a case on non-rehabilitating grounds is permissible at pre-trial
stages of criminal proceedings. In court, it is permitted (according to Article 327
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of the Criminal Procedure Code of the Republic of Kazakhstan) at the stages of
preparing the case for a court hearing, trial before a guilty verdict is rendered in
the case. When a case is terminated on non-rehabilitating grounds, the person is
not officially recognized as guilty on behalf of the state [4, p. 37-40].

Most authors believe that the guilt of a person against whom a criminal
case is terminated on non-rehabilitating grounds is not precisely established,
and accordingly, the person continues to be considered innocent by virtue of the
principle of the presumption of innocence [5, p. 21-23].

Also in the literature there is an opinion that when a case is terminated
on non-rehabilitating grounds, the prosecutor, investigator, and inquiry officer
establish the guilt of the person against whom the case is terminated [6, pp. 56-57].
Considering that when formulating the concept of «non-rehabilitating» grounds
for termination of criminal prosecution, the legislator refers to the person released
from liability precisely as «the person who committed the crime, the opinion of
scientists that when released from criminal liability, the person is found guilty of
committing the crime seems rational.

The question naturally arises about the compliance of the decision to terminate
a criminal case on non-rehabilitating grounds with the presumption of innocence.
After all, due to the effect of this principle, guilt is established only by a court
sentence that has entered into legal force.

However, if it is possible to achieve the goals of justice without transferring
the case to court, then it is logical to use such an opportunity. In this regard, V. Z.
Lukashevich quite rightly noted that «the implementation of a trial instead of a
decision to terminate the case and the issuance of a guilty verdict against a person
does not improve the legal status of this person» [7, p. 167].

The decision to terminate a criminal case is a procedural decision of the
investigator and the inquiry officer, i.e. it is issued on behalf of the state. Until
the investigator and the inquiry officer are convinced of the guilt of the person
against whom the criminal case is being terminated, they will not be able to make
such a decision. Also, the court’s verdict and the ruling on the termination of the
case entail different legal consequences. Thus, the ruling does not contain public
censure, as in the court’s verdict, and does not entail a criminal record. Accordingly,
the ruling on the termination of a criminal case on non-rehabilitating grounds does
not replace the court’s verdict.

Next, we will consider what conditions must be observed when terminating
criminal cases on non-rehabilitating grounds in order not to contradict the principle
of the presumption of innocence:

1) The guilt of a person who committed an offense or crime, even if released
from liability and punishment, is not an established fact.
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The act of terminating a criminal case should not contain a direct indication
of the fact of the commission of a crime by a specific person; it is necessary to
abandon the wording that states that the person in respect of whom the decision
to terminate the case was made committed a crime [8,h. 343 - 344].

In the theory of criminal law, it is recognized that the release from criminal
liability of one of the accomplices to a crime does not prevent the liability and
punishment of other accomplices; moreover, the act of others can be qualified
on the basis of the commission of a crime by a group of persons, etc. [9, p. 14].

This provision does not contradict the presumption of innocence, due to the
fact that the guilt of one of the accomplices must be established, even if the other
persons with whom he committed the crime are unknown. In relation to this issue,
the recommendations contained in paragraph 22 of the Supreme Court’s Normative
Resolution of April 20, 2018 No. 4 «On the Court Sentence» are of interest:

«The case is considered in court only in relation to the defendants; the court is
not allowed to provide information in the sentence proving the guilt of other persons
in committing a crime who have not been brought to trial. If individual participants
in the crime are exempted from criminal liability on the grounds provided for by
law, the court, in order to determine the degree of participation of the defendant
in the crime, the qualification of his actions and other material circumstances of
the case, may indicate in the sentence information about the participation of these
persons in committing the crime, with an obligatory indication of the grounds for
terminating the proceedings» [10]. It would be recommended that judges, when
passing a sentence, not mention the personal data of a person released from criminal
liability on the grounds provided for by law, in the event of a crime committed
jointly with the defendant.

2) The right of a person against whom a case is terminated to appeal to the
court the decision to terminate a criminal case.

Before the termination of a criminal case, the suspect or accused must be
explained the grounds for terminating the case, its legal consequences and the
right to object to its termination on this basis (Part 3 of Article 36 of the Criminal
Procedure Code of the Republic of Kazakhstan).

It follows from the provisions of the Criminal Procedure Code of the Republic
of Kazakhstan that a judicial act on the termination of a criminal case can also
be appealed to a higher court. Thus, the criminal procedure legislation precisely
corresponds to the condition under consideration.

3) Obtaining the consent of the person released from liability to terminate a
criminal case. Termination of a criminal case, as a form of completing proceedings
on the case, affects the legal capacity of the person it concerns, as well as the victim.
Therefore, in the interests of the legality and validity of the act of termination
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of a criminal case, Part 5 of Article 36 of the Criminal Procedure Code of the
Republic of Kazakhstan provides for the right of a suspect, accused or victim to
object to the termination of a criminal case (prosecution) on any grounds that do
not rehabilitate the person. If there is an objection, further proceedings will be
conducted in the usual manner. Accordingly, a citizen chooses for himself whether
to use the presumption of innocence and wait for the case to be considered in
court, or to admit his guilt and be released from criminal liability at the pre-trial
stage of criminal proceedings.

Conclusion

The termination of a criminal case on non-rehabilitating grounds during
the pre-trial investigation does not contradict the principle of the presumption
of innocence.

The formation of this conclusion followed a detailed interpretation of the
norms of international acts that enshrine human rights, Art. 77 of the Constitution
of the Republic of Kazakhstan, which enshrines the principle of the presumption of
innocence. The presumption of innocence is a human right, and its implementation
depends on the will of the person, his consent to terminate the criminal case on
non-rehabilitating grounds. The consent of a person released from criminal liability
to terminate a criminal case on non-rehabilitating grounds means admitting guilt
in committing a crime. The very fact of obtaining consent makes the institution
of release from criminal liability consistent with the presumption of innocence.

Based on the fact that upon termination of a criminal case on the so-called
«non-rehabilitating» grounds do not discuss and legally should not discuss the
question of guilt or innocence of the person in question, then there can be no
contradiction to the constitutional principle of the presumption of innocence. In
the presence of appropriate grounds for termination of a criminal case, the question
of guilt remains unresolved, since the case was not transferred and not considered
in court. The presumption of innocence remains procedurally undeniable (no one
has even tried to refute it), since it can only be refuted by a court verdict that
has entered into legal force, that is, the person is still presumed innocent. As for
the guarantees of the rights of the participants in the process, all concerns are in
vain in the presence of judicial review. The court considers the case only when
a legal dispute arises. Accordingly, there are no obstacles for the participants in
the criminal process to appeal the actions or decisions that take place when the
criminal case is terminated at the pre-trial stages. Consequently, having a body of
evidence of the guilt of a person and his consent to the termination of a criminal
case on non-rehabilitating grounds, release from criminal liability will contribute
to the implementation of the principle of the presumption of innocence. The
institution of termination of a criminal case on non-rehabilitating grounds at the
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stage of pre-trial investigation allows to significantly reduce the amount of work
in the courts, thereby giving the courts the opportunity to pay more attention to
the consideration of serious and especially serious crimes.
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KIHOCI3JIK MTPE3YMIIIAACHI )KOHE AKTAJIMAWTHIH
HET'I3JIEP BOMBIHIIIA KbIJIMBICTBIK ICTEPJII TOKTATY

Kazaxcman Pecnybnuxacwinviy Koncmumyyuscvinoa 6eximinzen
KIHOCI30IK Npe3yMNyusacsl Ka2uoamel dceke a0dMHbIY KYKblIKMApblH
cakmayowly HCOHEe 3AHHbIY OPLIHOALYbIHbIH Hezi32ei Kenini 6oavln
mabwinadvl. Ocel Hecizel Ka2uOaHvl cakmay Ko2amoazvl 3aHObLIbIK
JHcaz0atiblHbIY Kepcemxiui 60.16in madwvLiadvl

Kinocizoix npesymnyusacol maxpipblObIHbIY MAKbI30bLIbI2bL MEH
e3ekminicine Kapamacmaw, oi i 0e 0cbl Ka2uoausvl mycinoipyee HcoHe
KOI0aHy2a OAUNaHbICIbl KONMe2eH CypaKxmap myasi3aobl.

Maxkanaoa KbLiMblcMblLK, icmi MOKmMAamy UHCMumymulHblY HCIKmenyi
KemipineeH, akmaimolt JHcoHe aKmamaiumoii He2iz0ep Kapacmulpbli2aH,
KbLAMBICHbIK iCMi MOKMAMY UHCIMUMYMbIHbIY AKMAIMAlimell He2izoep
Ootibinua Kinoci30iKk npe3ymMnyuscol KazuoamuvlMer apakamulHacsl
npobaemacyl KopceminzeH.

Kinocizoix npezymnyuscol Kazuoamel mMen aKkmaimMaumolt He2izoep
OOUIbLIHUA KbIIMBICIIIK ICMepOl MOKMAmy UHCIMUMYMbIHbIH ApaAKAmMbIHACYL
mypanvl 9pmypii Kesxapacmap sepmmenoi, COHOAU-aK Kapauvlin OmulpeaH
Kaauoammuly JHCoHe aKmanmaiumoli He2izoep OOUbIHUA KbLIMbICHIbIK,
icmepoi moxmamy UHCMUMyYmbIHbIY CoUKecmicl OOUbIHULA YCLIHbICAD
YCBIHBLIObL.

JKypeizineen 3epmmey Homudsicecinoe agmop KiHoCi30IK npe3yMIyuscyl
MeH aKmaimaumsin He2izoep OOUbIHUA KblIMbICIbIK icmi moKmamy
apacviHoazbl KauublislKmapobily JCOKMbl2bl Mypaibl KOPblMblHObI2A
Keneoi. Kvlimbicmuik ic akmanamaiumoii He2izoep OotblHua MOKMAambli2aH
Ke30e a0aMHblH KiHocl Kepcemiimenoi, 0ipax KblIMblCMbIK Kyoandy
Op2aHOApPbIHbIY 00AH dpI KbLIMBICbIK KYOdlayO0aH 6ac mapmybl
bencineneoi.

Kinmmi ce30ep: KiHoci30ik npe3ymMnyuscol, Kbl IMbICIbIK NPOYEeCmiH
Ka2uoanapul, aKmatimsiH JcoHe akmamaiumyli He2iz0ep, KblAMbICIbIK icmi
moKmamy, KbLIMbICINbIK KyOdidy, aliblnmay yKimi, Comxa Oetiinei mepeey.
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IPE3YMIIINNA HEBUHOBHOCTHU U TPEKPAIIIEHUE
YT'OJOBHBIX AEJI IO HEPEABMWJINTHUPYIOIINUM
OCHOBAHUAM

Tpunyun npe3ymnyuu neguHo8Hocmu 3axpenniennsiii 6 Koncmumyyuu
Pecnybonuxu Kazaxcman a6nsemcs 0CHO8HOU 2apanmueti coono0eHUs npas
auyHocmu u ucnonnerus 3akona. Cooniooenue 3mozo 0OCHOBONONA2AIOUE20
NPUHYUNGA CIYAHCUM NOKA3AMENEM COCIOANUSA 3AKOHHOCMU 8 0bujecmee

Hecmomps na 3nauumocms u akmyanbHOCMb membl npe3ymMnyuu
HeBUHOBHOCHIU, OHA NO-NPENHCHEM) BbI3bI8AEN MHO20 60NPOCOE, CEA3AHHbIX
€ MONIKOBAHUEM U NPABONPUMEHEHUEM OAHHO20 NPUHYUNA.

B cmamve npusedena knaccuuxkayus uHcmumyma
npekpawjeHus y20108H020 0eld, paccMompeHnsl peadburumupylowue u
Hepeaburumupyiowue oCHO8anus, 0603Ha1eHa npooIemMa coomHOUeHUs
UHCIUMYMA NPeKpauyeHus Y20i08H020 Oela o Hepeadunumupyrouum
OCHOBAHUAM C NPUHYUNOM NPE3YMAYUU HEBUHOGHOCHIU.

Hccnedosansl pasnuunbie mouKku 3peHus no n0800y COOMHOUEHUs
NPUHYUNGA NPE3YMAYUU HEGUHOBHOCMU U UHCMUMYMA NPeKpaujeHus
V2ON08HBIX 0ell N0 HepeabuIumupyIouuM 0CHOBAHUAM, A MAKIICe
npeocmagienbl NPeoniodtceHuss, no COOMEEMCMBUIO PACCMAMPUBAEMO20
NPpUHYUNA U UHCMUMYMA NPpeKpaujeHuss y2oi08HblX 0ell No
HepeabuIumupyowum 0CHOBAHUM.

B pesynvmame npogedernnozo uccredosanis agmop npuxooum K 661600y
06 omcymcmeuu npomueope Uil Mexcoy npesymnyuell HeGUHOGHOCMU U
npexkpaujeHuem y2oa08Ho20 0eid no HepeadUIUmupyIOWUmM 0CHOBAHUSM.
Tpu npexpawenuu y201061H020 0ena no HepeadUTUMUPYIOUUM OCHOBAHUAM
He KOHCMAaMmupyemcs UHOBHOCMb TUuYd, a YCMAHAGIUBAEMC S OMKA3
0p2aHO8 y20108H020 NPecied08anuss Om OdlbHeuue20 y20108H020
npecnedosanus.

Kniouesvie cnosa: npezymnyus HegUHOBHOCIU, NPUHYUNBL Y20N08HO20
npoyecca, peaburumupylowue u HepeadbUIUMUpyOwue 0CHOBAHUI,
npexpayenue y20108H020 0eld, yY20108HOe Npecied08anue, 008UHUMENbHbIL
npuzosop, 0ocyoebHoe pacciedosanue.
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Tepyre 04.09.2024 x. xibepinmi. bacyra 30.09.2024 . K0OJI KOHBUIIBL.
OnekTpoHs! Oacna
1,06 Mb RAM
[MaprtTe! 6acma Tabarsr 9,28.
Tapanemver 300 mana. barackr kemiciM OOHBIHIIIA.
Kommprotepae 6erreren: A. K. MeipxukoBa
Koppekrop: J. A. Koxac
Tanceipsic Ne 4283

Cnano B Habop 04.09.2024 r. [Togmucano B nevats 30.09.2024 1.
DNeKTPOHHOE U3/JaHNe
1,06 Mb RAM
VYenna. 9,78. Tupax 300 sk3. Llena norosopHasi.
Komnerotepnas Bepctka A. K. Mbip>xukoBa
Koppekrop: J. A. Koxac
3aka3 Ne 4283
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